ous characteristic is the speed of German patent litigation proceedings. In most cases, an enforceable ruling can be expected within one year, or even in seven to eight months with the District Court Mannheim or Munich. However, the appointment of a court expert or a stay pending validity challenges can lengthen the proceedings.
-Costs. Costs of German patent enforcement proceedings tend to be cost-efficient, usually ranging from EUR 40,000 for less complex cases to EUR 150,000 for more complex cases. This derives in part from the fact that costly pre-trial discovery proceedings typical of US trials are not present in German proceedings. This is not to suggest that discovery is unavailable, but it is not comparable to US discovery. Finally, there are no jury trials in patent infringement cases in Germany. Trying matters before a German judge necessarily limits time expenditure and counsel costs.
-Customs actions. Germany allows enforcement of patents through customs proceedings, in a manner somewhat analogous to the US International Trade Commission. Customs proceedings are generally straightforward and tend to be particularly useful in anti-counterfeiting cases. Without having to prove infringement, the right holder can obtain a detention order, seizing goods at the border and putting considerable pressure on the accused infringer. 
Strategic Considerations

Cases among European National Jurisdictions
-Civil law system. Germany has a civil law system. The laws are codified in written principles as rules of law and are not determined, as in common law, by judges. Accordingly, legislative acts are the primary source of law in Germany, and the court system is usually inquisitorial, unbound by precedent. However, German courts do carefully review previous rulings of other courts, in particular those of the higher instances and, of course, of the Federal Court of Justice. Because of the high volume of patent litigation, Germany now has a well-developed body of precedent that can further lend predictability to the patent litigation process. In patent infringement cases, a jury does not exist. The proceedings must follow the rules provided by the German Code of Civil Procedure.
-"Split system." A defining characteristic of the German patent enforcement system is the split between infringement and invalidity determinations. Infringement and invalidity (nullity) claims are tried in different courts, on different schedules. Infringement cases frequently track ahead of counterpart invalidity proceedings, thus presenting the opportunity to have infringement resolved before invalidity is tried. While the infringement court may suspend its proceedings to allow a corresponding nullity action to resolve validity first, frequently it does not. -Patent monitoring programs. Companies with business in Europe usually establish patent monitoring programs to observe the patent prosecution activities of their competitors at the EPO, so as not to miss the opportunity to invalidate or limit potentially problematic patents when they first issue.
Main Characteristics
-Opponent. Any person except the patentee may institute an opposition proceeding. A company or person who does not want to be identified in these proceedings may involve a so-called straw man that acts in its own name, but on behalf of the third party. This is a common strategy employed by companies that do not want to appear as a party in the proceedings, and is acceptable so long as the straw man is not used by the patentee to file an opposition against its own patents. -Timing. Nullity actions may be brought only after the opposition window has closed. Thus the earliest that nullity actions may be instituted is nine months after the publication of the grant of a European patent or a German patent. If an opposition against a patent is filed, a nullity action is inadmissible until the opposition proceedings are finally terminated. Nullity actions are subsidiary to opposition proceedings, in order to avoid contradictory decisions of the EPO or GPTO and the Federal Patent Court.
General Outline
Infringement of Patents
-Separate courts. Patent infringement proceedings are exclusively litigated through 12 district courts. The most active patent court is the District Court Düsseldorf, followed by the District Court Mannheim, District Court Munich and District Court Hamburg.
-Venue. The system is flexible when it comes to questions of jurisdiction and venue. A court has jurisdiction to hear a case if either the defendant has its residence or principal place of business within its district, or the infringing activities were committed in the court's district. A simple offer for sale of the accused product via the defendant's website might be sufficient to establish jurisdiction in any of the 12 district courts. The selection of the court is usually based on strategic considerations of the patentee. This is one main reason that patent matters are concentrated in only a few German district courts. Defendants cannot influence the selection made by the plaintiff.
-Judges. The panels of the district courts are composed of three judges who are trained in patent law and have several years of practical experience with patent cases. Patent matters are assigned to dedicated chambers of the court. The district courts of Mannheim and Munich, which have especially high numbers of patent cases, each have two or chambers dedicated to patent infringement matters. The district court of Düsseldorf has even three patent chambers.
-Suspension of the proceedings. A particular challenge of the split system is to fairly balance the interests of the patentee to quickly enforce the patent rights with the interests of the accused infringer not to be prevented from commercial activities by an invalid patent. Of course, infringement proceedings are not completely disconnected from one another, and there are mechanisms that guarantee a fair resolution of the conflicting interests.
The courts may order suspension. Requesting the suspension of the infringement proceedings requires that opposition or nullity proceedings against the asserted patent be already pending by the time of the suspension request. The court has discretionary power to suspend the proceedings. Based on the submitted record, the court makes its determination as to whether there is a predominant probability (or high likelihood) that the asserted claim will be invalidated in parallel invalidation proceedings. 
Court's reasoning as to the Question of Suspension Considerations in the Suspension Decision
Since there is no evidence-taking in respect to the question of suspension, the court makes a summary assessment based on the material submitted by the parties. The likelihood of a suspension is typically very low if the defendant's request is exclusively based on prior art documents which were already considered by the patent office during the granting or opposition proceedings. The chances for obtaining a stay are higher if the request is based on previously undisclosed, novelty-destroying prior art. It is commonly understood that there is a high threshold to achieve a stay of infringement proceedings. Statistical information on the success of stay requests is not available, but based on Preu Bohlig's experience litigating many patent disputes in Germany, suspensions or the appointment of court experts (see next section) generally occur in less than a third of the cases. Considerations in favour of or against a suspension are summarised below:
-Court expert. The court may conclude that the technical knowledge of an expert is necessary. The appointment of a court expert is the most frequently used form of judicial investigation; fact witnesses are rather rare in patent infringement cases. In most cases, the court renders a decision without appointing an expert. The probability of the involvement of a court expert differs from court to court, and also depends on the subject matter of the case. Precise estimations are difficult, but based on Preu Bohlig's experience litigating many patent disputes in Germany, the appointment of a court expert generally occurs in less than a quarter of the cases. In most cases, the court bases its decision on its own assessment of the technology, as understood through the material submitted by the parties. The following approximation concerning three major infringement courts might additionally be taken into consideration when selecting the court. A preliminary estimation of the litigation value is made by the plaintiff in the complaint. In most of the cases, the litigation value is not in dispute between the parties. Accordingly, the preliminary estimation of the plaintiff at the beginning of the proceedings is decisive for the calculation of the costs of the proceedings, including the overall risk assessment.) Usually, the party's own legal representatives will bill on an hourly basis, or other alternative fee arrangement, because patent cases are sufficiently complex that the statutory fees fall well below the normal costs of handling a case. Thus, the client and the law firm reach a written fee agreement (which cannot fall below the levels set by the Statutory Fee Act).
Tendency to Appoint an Expert per Court
-Court Fees: Court fees, which depend on the litigation value, have to be advanced by the plaintiff when filing the complaint. The court fees are deducible from cost tables contained in the Court Fees Act. [GKG (=Gerichtskostengesetz)] The plaintiff makes a preliminary estimation of the litigation value in the complaint, which is usually decisive for the whole proceedings.
-Eventual reimbursement: The losing party is liable to pay the advanced court fees and must reimburse the statutory fees of the winning party. Because these fees depend only on the litigation value, the recoverable fees of the winning party do not depend on what the lawyers of the winning party have actually billed. Accordingly, it is irrelevant that the lawyers have billed on the basis of an agreed hourly rate. In case of a partial win, the costs are shared among the parties according to their prevailing parts.
-Split patent litigation system: The defendant in patent infringement proceedings usually challenges the validity of the asserted patent by filing a nullity complaint with the centralized FPC in Munich or through opposition proceedings. Costs resulting from these proceedings are added to the overall costs.
-Particularities for Non-European Companies: Plaintiffs without a residence or principal place of business in a member state of the European Community must, upon request of the defendant, provide a security, such as a bank guarantee, for the potential cost reimbursement claim in case the complaint is dismissed.
Infringement Proceedings
Costs of the Party's own Legal Representative -Billing on an Hourly Basis
As indicated above, the party's own legal representatives generally bill on an hourly basis. Accordingly, the fees depend upon the different tasks to be accomplished by the litigation team during the proceedings. The litigation team is usually composed of an attorney at law, a patent attorney, and a young associate, as well as secretaries and paralegals. (Costs for secretaries, paralegals are usually included and are not additionally charged.) As the amount of the different tasks which have to be accomplished by the representatives in the course of the proceedings can often be anticipated, it is feasible to budget the costs of the proceedings.
The right holder should ask the legal representatives at what stage of the proceedings the different costs will accrue. There might be starting costs accruing prior to the filing of the lawsuit. These costs comprise the evaluation of the patent, assessment of the infringing aspects of the accused embodiment, and then the preparation and filing of the complaint. Later, a few months after filing the complaint brief, a reply to the response to the complaint brief has to be drafted and finally (approximately twelve months after the introduction of the proceedings) the legal representatives will have to prepare for, and participate in, the hearing. Due to the reduced complexity of the proceedings relative to the U.S. (no general discovery, no depositions, no jury trial, no equitable conduct defenses), budgeting is more predictable in German proceedings than in the U.S.
-Billing According to the Statutory Fee Act (First Instance) If special arrangements concerning an hourly rate are missing, the fees are calculated on the basis of the Statutory Fee Act. [RVG (=Rechtsanwaltsvergü-tungsgesetz) .] These are the minimum fees which cannot be undercut by particular agreements. Legal representatives would bill on the basis of the following table depending on the litigation value.
The following simplified table is taken from the Statutory Fee Act. The indicated costs cover the fees for the entire involvement of a patent attorney and attorney at law during the first instance proceedings. The values range from very low (well below average), to higher litigation values that might be seen in cases with greater economic impact. If there is no special arrangement, the indicated fees represent the minimum. In addition to these fees there are usually the typical disbursements such as travel and expense costs. than approximately 30% of all patent litigation cases, the court of first instance appoints an expert. This is even more unlikely in the second instance. According to our experience, the involvement of a court expert increases the costs of the proceedings (review of expert opinion, at least one additional brief). Furthermore, the proceedings become more expensive because the costs of the court expert (in average EUR 10,000-EUR 20,000) are borne by the losing party.
Litigation Value (EUR) Attorney Fees (EUR)
250
Nullity Proceedings
When budgeting a case, possible nullity or opposition proceedings need to be considered. The validity of the asserted patent can be challenged by filing a nullity complaint with the centralized FPC in Munich or through EPO opposition proceedings (within the ninemonth period after grant) and the costs resulting from such proceedings must be added to overall costs.
Average Costs for Legal Representatives
In validity proceedings the parties' legal representatives generally bill on an hourly basis. Accordingly, the fees depend upon the different tasks which need to be performed by the litigation team during the proceedings, such as preparation of a reply to the complaint, preparation of at least one further brief prior to the hearing, preparation of the main hearing and participation in the main hearing plus expenses, such as translation costs and travel costs. If no special arrangement is reached between counsel and party, the fees are calculated on the basis of the statutory fees regulation, which are in first instance (for both attorney at law and patent attorney): In the second instance, these fees are slightly higher assuming that they are not calculated on an hourly basis. They are roughly comparable to the second instance of infringement proceedings.
Court Fees Litigation Value (EUR)
Court Fees (EUR) 250,000.00 9,468 500,000.00 15,912 1,000,000.00 24,012 2,000,000.00 40,212 5,000,000.00 88,812 10,000,000.00 169,812 30,000,000.00 493,812
These are the costs of first instance at the Federal Patent Court. The court fees at the Federal Court of Justice (last instance) are approximately 20% higher.
Cost Increasing Factors
In nullity proceedings a court expert may also be appointed. Nevertheless, the law has recently been modified in a way that may lead to fewer appointments of court experts. Instead, it seems that more private experts will be involved in these proceedings. The proceedings may thus become more expensive due to the involvement of private or court expert (in average EUR 10,000-EUR 20,000).
Opposition Proceedings before EPO
Besides a moderate opposition filing fee of less than 1,000 Euros, no court fees have to be paid for opposition proceedings. Parties to opposition EPO proceedings do not regularly have a reimbursement claim even if they win. In case of EPO opposition proceedings, national invalidation proceedings are not admissible. For this reason, the cost assessment should consider either the costs of the EPO proceedings or of the FPC proceedings. The latter depend, however, upon the particular case.
Reimbursement 4.4.1. Proceedings before the Infringement
Courts The losing party is liable for the court fees and statutory fees of the winning party, including travel expenses and translation costs. If there is only a partial win, the costs are accordingly distributed among the parties (apportionment of costs). The cost reimbursement for attorney and patent attorney fees of the winning party follows the Statutory Fee Act (see tables in the present chapter).
Invalidation Proceedings -EPO Opposition
Parties to opposition proceedings can normally not claim reimbursement of the costs. According to Article 104 EPC, each party to the opposition proceedings shall bear the costs it has incurred, unless the Opposition Division, for reasons of equity, orders a different apportionment. But such orders occur only in exceptional situations, such as when the opponent files a highly relevant document late, without any valid justification, and this renders both the oral proceedings and the patent proprietor's preparation useless. (EPO -T 1306/05) -German Invalidation Proceedings (1st and 2nd Instance) The same principles applicable to infringement courts are applicable in invalidation proceedings. In other words, depending upon the litigation value, the winning party can claim reimbursement of the court fees and statutory fees plus expenses. The reimbursable statutory fees, which the losing party has to pay to the winning party, can be taken from the table in previous section 3.1 of the present chapter. 
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